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       February 10, 2016 
 
 

 

 

Benjamin-Ryan Communities 
Attn: John Bays 
1011 Bridgeport Way 
Lakewood, WA 98499 
 

RE: 12-2015 

 Lakeside Estates 
 
Dear Applicant: 
 
Transmitted herewith is the Report and Decision of the City of Milton Hearing Examiner 
relating to the above-entitled matter. 
 

Very truly yours, 
 
 
 

      STEPHEN K. CAUSSEAUX, JR.          
Hearing Examiner 

 
SKC/jjp 
cc: Parties of Record 
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 OFFICE OF THE HEARING EXAMINER 
 

 CITY OF MILTON 
 

 REPORT AND DECISION 
 
 

PROJECT NO.:  

 

12-2015 

Lakeside Estates 
 

APPLICANTS/PROPERTY 

OWNERS: 

Benjamin-Ryan Communities 
Attn: John Bays 
1011 Bridgeport Way 
Lakewood, WA 98499 
 

INTERIUM PLANNER: Brittany Port 
 
 

SUMMARY OF REQUEST:  
 
Construction of a multi-family residential development with 16 detached single-family 
homes and 17 attached multi-family homes. The property has split zoning, with the portion 
of the parcel fronting Milton Way zoned as Business to approximately 150 feet south of 
Milton Way. One commercial building and associated parking is proposed to be built within 
the portion of the property zoned Business. The remainder of the site is zoned Residential 
Multi-Family and will be utilized for the multi-family residential development. 

 

SUMMARY OF DECISION:  Request granted, subject to conditions. 
 

DATE OF DECISION:   February 10, 2016 

 

PUBLIC HEARING: 
 
After reviewing the City of Milton Planning and Community Development Staff Report and 
examining available information on file with the application, the Examiner conducted a 
public hearing on the request as follows: 
 
The hearing was opened on January 26, 2015 at 9:02 a.m. 
 
Parties wishing to testify were sworn in by the Examiner. 
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The following exhibits were submitted and made a part of the record as follows: 
 

EXHIBIT "A" - Planning and Community Development Staff Report  

EXHIBIT “1” - Master Application 

EXHIBIT “2” - Title Report 

EXHIBIT “3” - Survey 

EXHIBIT “4” - Certificate of Water Availability 

EXHIBIT “5” - Pre-Application Conference Summary 

EXHIBIT “6” - Notice of Complete Application 

EXHIBIT “7” - Notice Map and Labels 

EXHIBIT “8” - Notice of Application and Neighborhood Meeting 

EXHIBIT “9” - Neighborhood Meeting Sign-In Sheet 

EXHIBIT “10” - City Review 

EXHIBIT “11” - Applicant Response to City Review 

EXHIBIT “12” - Public Comments  

EXHIBIT “13” - Site Plan 

EXHIBIT “14” - Building Plans 

EXHIBIT “15” - SEPA Checklist 

EXHIBIT “16” - SEPA MDNS 

EXHIBIT “17” - Comments from Ecology 

EXHIBIT “18” - Traffic Impact Analysis 

EXHIBIT “19” - Landscape Plan 
 
BRITTANY PORT appeared, presented the Planning and Community Development Staff 
Report, and testified that the site has split zoning, B and RM.  The applicant applied for a 
binding site plan for uses on the site to include a commercial building adjacent to Milton 
Way and the balance for multi-family development.  The site is presently vacant.  The City 
responsible official issued a MDNS following SEPA review and received two comments that 
she has included in conditions of approval.  At a neighborhood meeting residents to the 
south expressed concerns regarding increased traffic on 28th and parking.  Comments are 
included in Exhibit 12.  The project supports the City Comprehensive Plan regarding 
housing and commercial uses and is also consistent with the zoning.  No parking will occur 
on 28th and the commercial use is providing 15 spaces.  The residential portion will have 
two points of access: the principal access onto 28th and an emergency vehicle access into 
the abutting shopping center parking area.  Conditions require screening for existing, 
single-family residential homes to the south and southwest pursuant to the requirements of 
the municipal code.  The proposal is consistent with the landscape code set forth in 
Chapter 17.110.  Development of the project will require removal of 47 significant trees, 
most of which were planted by neighbors along 28th.  The requirements for sidewalks, 
curbs, and gutters along 28th require tree removal.  The applicant will plant 18 lilac trees 
along the access road and an additional 57 trees throughout the site.  She also finds the 
project consistent with the requirements of Title 16 for a binding site plan.  The City 
engineer reviewed the applicant’s Traffic Impact Analysis and agrees that the existing road 
is adequate to serve the new development.  The site has no critical areas.  Staff 
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recommends approval subject to conditions. 
 
ROY CAMERON, traffic engineer, Gray & Osborne, testified that the City retained him to 
review the applicant’s TIA.  He did so and evaluated traffic generated by the number of 
units against the ITE Manual.  The applicant’s estimates are current with the trip generation 
anticipated by the manual.  The applicant’s expert submitted two TIAs as in the first one 
they did not consider the proximity of two streets.  They then looked at the LOS for both 
intersections.  Traffic from the new development will not significantly impact either 28th 
Street or Milton Way.  It will generate a small amount of traffic increase when considered 
with the 1,289 vehicle trips utilizing the intersection now.  The number generated by this 
project is 39 during the peak period, which is insignificant.  An access into the shopping 
area could be blocked and the applicant would also have to reach agreement with a 
different property owner.  Furthermore, traffic from a new residential area would impact a 
signalized intersection that already has backups.  Residential traffic going through a 
parking lot is not safe. 

 
MELISSA MUSSER appeared and testified that she represents the applicant.  They have 
been constructing homes since 2008. They propose a HOA for this project with CCRs, and 
will also provide professional management utilizing a third party.  They will develop the 
neighborhood and such will cut down on crime.  They have addressed all issues that have 
come forward.  They will address surface water management and will keep a majority of 
their stormwater drainage onsite.  They will adhere to the landscaping criteria, ensure its 
upkeep, and accept responsibility for its maintenance.  They will work together with the 
homeowner’s board of Surprise Lake Estates.  She has reviewed conditions of approval 
and will comply with all.   
 
GUY PITTMAN, a resident of Surprise Lake Estates, appeared and had questions 
regarding the plant material and buffer.  Ms. Port responded that the binding site plan will 
address the noise and vegetated buffer at the south end of the site.  The applicant will also 
install privacy fencing.  Ms. Musser responded that the deed restrictions will govern the 
yards and the exterior of the homes.  The homeowners association will ensure upkeep of 
all stormwater utilities, etc.  They will have a third party professional manager. 
 
DONALD McFARLAND appeared and ascertained that while the applicant has not secured 
a commercial tenant yet, it will likely be a professional service such as a dentist or 
chiropractor.  He supports the applicant in directing no more traffic into the alley to the 
east.  Big trucks and numerous cars use that access now, and adding another traffic 
stream would create carmageddon.  In response to his questions, Aaron Nix advised that 
current statics are 2.4 residents per dwelling unit.  Based upon that number, approximately 
60 to 70 people will reside in the new homes.  They will not widen 28th for cars but will 
provide surface improvements and will widen the apron at the intersection with Milton Way. 
They will also pay Traffic Impact Fees, and a new road project will enhance Milton Way 
past 28th.   Ms. Musser reappeared and testified that DOE reviewed the stormwater plan 
and imposed mitigation.  They will utilize a retention pond for impervious surfaces and the 
homeowners association will maintain it. 
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STEVE CLARK appeared and testified that the storm drainage system must meet 
municipal code requirements.   
 
DAN OSTROM appeared and testified that during rush hour he has to sit several minutes 
waiting to access Milton Way.  Only two cars can utilize the left turn lane at once.  
Additional cars will block the entrance to the post office as well.  He does not know how 
they came up with the numbers of residents or vehicles.  How can we address this issue in 
the future if the engineers are totally wrong?  Why can’t they use the access onto Milton 
Way controlled by a traffic signal?  Ms. Port responded that they would need to obtain 
permission from Safeway.  Mr. Nix responded that the City plans on widening Milton Way 
and synchronizing signals.  Mr. Ostrom responded that between 4 and 6 p.m. he sits at the 
intersection five to ten minutes.  He questioned whether the retention pond can 
accommodate the stormwater runoff.  Mr. Clark responded by testifying that the project will 
not increase the release rate from the natural runoff condition.  Water runs off impervious 
surfaces faster, and they will design the system to accommodate and mimic the runoff from 
the present, undeveloped site.  They have to retain the increased runoff and release it 
slower.  They designed the system for a 100 year event.  They have also designed it to 
municipal code standards and will use filtration cartridges to remove some of the pollution.  
He agrees that while engineers try, they are not perfect. 
 
JOHN BAYS appeared and testified that DOE requires a top level review, and that 
treatment is at the highest level of DOE review based upon the runoff eventually reaching 
Surprise Lake.  No upstream drainage flows onto the site, and they have included safety 
factors into the storm system as well. 
 
No one spoke further in this matter and the Hearing Examiner took the matter under 
advisement. The hearing was concluded at 9:51 a.m. 

 

NOTE: A complete record of this hearing is available in the office of the City of Milton 
Planning and Community Development. 

 

FINDINGS, CONCLUSIONS, AND DECISION: 
 

FINDINGS: 
 
1. The Hearing Examiner has admitted documentary evidence into the record, viewed 

the property, heard testimony, and taken this matter under advisement. 
 
2. The City responsible official reviewed this project pursuant to the State 

Environmental Policy Act (SEPA) and issued a Mitigated Determination of Non-
Significance (MDNS) on October 27, 2015. The appeal period expired November 
24, 2015. There were no major comments and the MDNS was not appealed. 
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3. Pursuant to MMC 17.72, the City advertised the Notice of Application and Notice of 
Neighborhood Meeting on September 10th, 2015.  The City published notification of 
the public hearing on December 30th, 2015, more than fifteen days prior to the date 
and time of the hearing. 

 
4. The applicant has a possessory ownership interest in an “L” shaped, unimproved, 

3.9 acre parcel of property that abuts the south side of Milton Way east of 28th 
Avenue Court.  The parcel extends south to the north property line of the Surprise 
Lake Estates single-family residential subdivision.  A private road, 28th Avenue 
Court, extends along the west property line of the parcel. 
 

5. The parcel abuts Milton Way for approximately 110 linear feet and measures 
approximately 703 feet in depth.  Approximately 257 feet south of Milton Way the 
parcel expands to a width of approximately 305 feet. 

 
6. The applicant requests major site plan approval and binding site plan approval to 

allow improvement of the parcel as follows: 
 

A. A commercial/office building with a footprint of 4,485 square feet and 15 
parking stalls on the northern 160 feet.  Access will occur from 28th Avenue 
Court. 

 
B. Sixteen detached single-family residential homes and 17 attached dwelling 

units for a total of 33 residential dwellings on the balance of the site.  Access 
for two homes located immediately south of the commercial parking lot is 
provided directly onto 28th Avenue Court.  The balance of the residential 
project will access via an internal, looped road that will extend east from 28th 
Avenue Court.  A two-way, private alley will extend between the two rows of 
attached dwelling units.  The site plan also shows eight, guest parking 
spaces near the south property line. 

 
7. The northern 160 feet of the site is located within the Business (B) zone 

classification of the Milton Municipal Code (MMC), and the balance of the site is 
within the Residential Multi-Family (RM) zone classification of the MMC. 

 
8. Parcels to the north across Milton Way are also located within the B classification 

and improved with a U.S. Post Office.  Parcels to the east are likewise within the B 
zone classification and improved with a Safeway store that is part of a large 
shopping center.  Abutting parcels to the south are located within the RM zone 
classification and improved with exclusive single-family residential homes in the 
Surprise Lake Estates Subdivision.  The parcel to the west also located within the 
RM classification is improved with Camp Edgewood. 

 
9. Development of the parcel as proposed is consistent with policies of the City of 

Milton Comprehensive Plan that encourage the provision of a variety of housing 
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densities, types, sizes, and costs.  Policy RE 2.1 limits maximum residential density 
within the RM designation to 12 units per acre except for adult retirement 
communities.  The project satisfies residential density requirements of Policy RE 2.1 
and Table 17.15A.010 MMC.  The project also satisfies applicable policies of the 
Housing Element of the Comprehensive Plan that include the provision of public 
facilities and services, and housing with a pedestrian orientation.  Policy HS 2.3 
encourages multiple family developments in appropriate but limited areas to assist 
in providing affordable housing. 

 
10. Section 17.62.050(A) MMC authorizes the Examiner to approve, approve with 

conditions, or disapprove applications for site plan approval.  To approve a site plan 
the Examiner must find that the project satisfies the criteria set forth in MMC 
17.62.050(B).  Findings on each criteria are hereby made as follows: 

 
A. The 3.9 acre site has adequate space to accommodate both residential and 

business uses.  More than adequate parking is provided, and traffic 
circulation meets both emergency vehicle access standards and fire code 
requirements.  Furthermore, the site can provide buffers from adjacent 
parcels in accordance with MMC standards. 

 
B. Conditions of approval require external illumination to minimize impacts to 

abutting parcels.  In addition to screening a condition requires a nighttime 
lighting test to ensure that exterior lights are tuned to prevent their spilling 
light onto neighboring parcels.  A qualified professional must conduct the 
lighting test. 

 
C. The applicant has ensured that floodlight glare from internal traffic and/or 

parking areas does not affect motorists on abutting streets.  The commercial 
building blocks the parking area from drivers on Milton Way, and the site plan 
shows a six foot high, solid board fence and evergreen shrubs along the 
property line. Solid board fencing and screening is also provided adjacent to 
the Surprise Lake Subdivision.  No parking spaces will face either 28th 
Avenue Court or Milton Way. 

 
D. The applicant must construct the storm drainage system in accordance with 

the 2005 Department of Ecology Stormwater Manual for Western 
Washington as adopted by MMC 13.26.180.  Compliance with said criteria 
will assure that post construction drainage will have no greater impact on 
downstream properties than the site in its natural condition.   

 
E. The City’s expert reviewed the applicant’s Traffic Impact Analysis (TIA) and 

confirmed that adequate entering and stopping sight distance is available at 
all proposed access as onto 28th Avenue Court.  Furthermore, adequate 
sight distance presently exists at the intersection of 28th Avenue Court and 
Milton Way. 
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F. Criteria (6) requires a solid visual and noise barrier composed of fencing and 

landscaping where a project abuts an existing residential use.  Conditions of 
approval require such solid visual and noise barrier with fencing and 
landscape screening. 

 
G. The plan is consistent with policies set forth in the State Growth 

Management Act as implemented by both the Comprehensive Plan and 
zoning regulations. 

 
H. As previously found, both portions of the project are consistent with the City’s 

Comprehensive Plan. 
 
11. As set forth in the Staff Report, the project satisfies all applicable criteria set forth in 

Titles 13, 16, 17 and 18 of the MMC. 
 
12. The project satisfies all bulk regulations of both the B and RM zone classifications.  

Retail and professional offices are authorized uses within the B classification, and 
both single-family and multi-family dwellings are authorized uses in the RM zone 
classification.  The lot proposed to support the commercial building and parking 
area greatly exceeds the minimum size of 3,000 square feet.  The parcel’s width of 
110 feet greatly exceeds the minimum lot width of 40 feet. 

 
13. Table 17.15A.010 MMC authorizes a density of 12 dwelling units per acre for 

multiple residential units.  Considering only the portion of the property proposed for 
residential units (3.5 acres), the Table authorizes a maximum of 42 dwelling units, 
more than the applicant’s proposal of 34 units.  All structures will meet required 
setbacks of 20 feet from the front yard, 7.5 feet from the side yard, and ten feet from 
the rear yard.  At building permit stage the applicant must show that the commercial 
project will meet the minimum building coverage requirements for the B zone 
classification of 60 percent.  The site plan shows coverage of 55 percent.  The RM 
classification has no maximum building coverage requirements. 

 
14. The applicant must meet all requirements for landscaping set forth in MMC 

17.44.110.  Development of the site will require removal of 47 significant trees, most 
of which are located along 28th Avenue Court and were planted by the Surprise 
Lake Estates Homeowners Association.  Said trees interfere with the location of 
required street improvements to include sidewalk, curb, and gutter.  As mitigation, 
the applicant will plant 18 ivory lilac trees 30 feet apart along 28th Avenue Court.  
The applicant will also plant evergreen and deciduous trees throughout the 
development site for a total of 67 trees.  The City has approved a deviation from the 
required number of trees based upon the provision of additional shrubs and ground 
cover. 
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15. Prior to obtaining approval of a binding site plan the applicant must show that the 
request satisfies the criteria set forth in MMC 16.30.030.  Findings on each criteria 
are hereby made as follows: 

 
(A)(1) Both the business and residential portions of the site will have adequate 

ingress and egress for vehicles and pedestrians.  Both portions of the project 
will access from 28th Avenue Court, a private road owned by the applicant.  
The applicant has submitted a TIA that demonstrates adequate 
transportation facilities will serve the site, and that projected traffic will not 
result in a decreased level of service.  Conditions require construction of a 
pedestrian sidewalk the full length of 28th Avenue Court and to the 
commercial shopping center to the east.   

 
(A)(2) Direct access from both uses will occur onto 28th Avenue Court, which in turn 

accesses directly onto Milton Way.  The traffic engineers evaluated a 
potential access from the residential site onto an internal, shopping center 
road behind the Safeway store to the east.  The engineers determined that 
such access would be inferior due to signal timing at 28th Avenue and Milton 
Way, the presence of large trucks in the delivery corridor, and vehicles 
desiring to travel south on Meridian going through crowded, shopping center 
parking aisles.   

 
(A)(3) The proposed access meets all City standards for fire and safety, sight 

distance, visibility, and level of service. 
 

(A)(4) This criteria requires the binding site plan to include notification of any 
obligation that an adjoining landowner may have to construct or maintain an 
access.  In the present case the applicant has sole responsibility to maintain 
28th Avenue Court.  The ingress/egress easement that provides access to 
the Surprise Lake Estates community will not be affected.   

 
16. Prior to obtaining approval of a binding site plan the applicant must show that the 

project satisfies all access standards set forth in MMC 16.30.030(B).  The project 
satisfies said criteria as all internal roads and 28th Avenue Court will meet 
emergency vehicle access standards.  Furthermore, parking is prohibited along 28th 
Avenue Court and in areas used for a fire lane.  The applicant has provided 
sufficient off-street parking for both the business and residential portions of the 
project.  No on-street parking is permitted and none is necessary.  Granting the 
permit will not injure either planned uses or existing uses adjacent to the site, 
subject to compliance with MMC landscaping and fencing standards.  The project 
will not introduce hazardous conditions to the site, and compliance with MMC 
standards will ensure protection of adjacent properties, the vicinity, and the public 
health, safety, and welfare of the overall community.  Conditions of approval herein 
require compliance with City storm drainage criteria, traffic requirements, provision 
of public services, fire hydrants, parking areas, landscaping and visual barriers, 
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adequate public facilities and services, and water availability to include irrigation of 
landscaping.  No critical areas or buffers exist on the site.  Pierce County Utilities 
will provide sewer service to the site, and the City of Milton will provide both 
domestic water and fire flow. 

 
17. The residents of Surprise Lake Estates expressed significant concerns regarding 

additional traffic generated by the project, especially impacts on the access to Milton 
Way from 28th Avenue Court.  The applicant’s traffic expert, Heath & Associates, 
submitted two traffic studies that the City’s expert, Gray & Osborne, independently 
reviewed.  The City engineer also reviewed the reports.  All experts agree that the 
intersection of Milton Way and 28th Avenue Court presently operates at Level of 
Service (LOS) A for westbound, left turn movements and LOS B for northbound 
movements (from 28th Avenue Court onto Milton Way).  The residential project will 
generate 379 vehicle trips per day, 39 of which will occur during the p.m. peak 
period (24 inbound and 15 outbound).  Despite said numbers, all traffic engineers 
agree that the westbound left turn movement will continue to operate at LOS A, but 
that the northbound movement will decrease from LOS B to LOS C.  However, the 
additional delay for vehicles amounts to approximately five seconds.  To mitigate for 
the increased traffic the applicant will pay impact fees to the City of Milton that it will 
use to help fund a widening project for Milton Way that includes synchronizing traffic 
signals in the vicinity of 28th Avenue Court.  Such should improve the operation of 
said intersection. 

 

CONCLUSIONS: 

 
1. The Hearing Examiner has the jurisdiction to consider and decide the issues 

presented by this request. 
 
2. The applicant has shown that the request for major site plan approval and binding 

site plan approval satisfies all criteria set forth in the Milton Municipal Code and 
therefore should be approved subject to the following conditions: 

 

1. All impact fees, including transportation, shall be paid prior to issuance of 
a building permit. 

2. After installation of all improvements, a night time lighting test shall be 
performed.  All lights shall be tuned such that they do not spill light onto 
neighboring properties.  A report completed by a qualified professional shall 
be submitted to the City certifying that all lights have been tuned to avoid 
light spillage. If tuning of the lights cannot reduce all lights spillage, additional 
landscaping or buffering considerations shall be considered and 
implemented at that time.  
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3. The project is still required to obtain all other approvals including but not 
limited to, water/sewer connections, building permit, civil plan, drainage, 
electrical, and right of way.  

4. On-street parking shall not be permitted on 28th Avenue Ct., or any internal 
private access roads. Notice shall be provided to the homeowner’s 
association, and no-parking signs may be erected should residents fail to 
comply. 

5. A solid visual and noise barrier composed of fencing and landscaping shall 
be included on a revised site plan to be approved at the time of civil 
engineering plan approval or building permit approval. The barrier shall be in 
place prior to occupancy.  

  

DECISION: 
 
The request for major site plan approval and binding site plan approval to allow 
construction of a commercial building and 34 residential dwellings on a site abutting the 
east side of 28th Avenue Court, south of Milton Way is hereby granted subject to the 
conditions contained in the conclusions above. 

 

ORDERED this 10th day of February, 2016. 
 

_____________________________________ 

STEPHEN K. CAUSSEAUX, JR. 
Hearing Examiner 

  

TRANSMITTED this 10th day of February, 2016, to the following: 
 

APPLICANTS/PROPERTY 

OWNERS: 

Benjamin-Ryan Communities 
Attn: John Bays 
1011 Bridgeport Way 
Lakewood, WA 98499 
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OTHERS: 

 
Donald McFarland 
2601 Milton Way 
Milton, WA 98354 

David Chapman, Sr. 
1200-26th  Avenue Court  
 Milton, WA 98354 
 

Dan Ostrom 
P.O. Box 935 
Milton, WA 98354 
 

Bill Moore 
6630 Wing Point Road 
Bainbridge Island, WA 98110 
 

Marie Davis 
1301-28th Avenue Court 
Milton, WA 98354 

Larry and Karron Zahnow 
1303-28th Avenue Court 
Milton, WA 98354 
 

Dan Ostrom 
1401-28th Avenue Court 
Milton, WA 98354 

Wendy MacMillan 
810 Queen Street 
Milton, WA 98354 
 

Alberto and Elfi Putz 
1300-28th Avenue Court 
Milton, WA 98354 

Karyn Sterino 
1405-28th Avenue Court 
Milton, WA 98354 
 

Guy Pittman 
1400-28th Avenue Court 
Milton, WA 98354 

Chuck and Donna-Marie Andersen 
1302-28th Avenue Court 
Milton, WA 98354 
 

Subramanian Ramachandran 
Uma Krishnan 
1404-28th Avenue Court 
Milton, WA 98354 

Rich Dugaw 
1402-28th Avenue Court 
Milton, WA 98354 
 

  
CITY OF MILTON 
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   CASE NO.: 12-2015 

     Lakeside Estates 

 

 

     NOTICE 

1. RECONSIDERATION:  

Any aggrieved person feeling that the decision of the Examiner is based on errors of 

procedure or errors of misinterpretation of fact may make a written request for 

review by the Examiner.  The request must be filed with the City of Milton Planning 

and Community Development Department with a reconsideration fee and filed not 

later than 4:30 p.m. on February 22, 2016, (7 working days). The request shall set 

forth the alleged errors or misinterpretations, and the Examiner may, after review of 

the record, take such further action as he deems proper and may render a revised 

decision. 

2. APPEAL OF EXAMINER'S DECISION:  

A party standing may appeal the Hearing Examiner’s decision pursuant to the 

provisions of the State’s Land Use Petition Act, RCW 36.70C.005 through 

36.70C.140 (Ordinance 1405 Section 2, 1999). 

NOTE: In an effort to avoid confusion at the time of filing a request for 
reconsideration, please attach this page to the request for reconsideration. 

 
 
 


